the time the citation issued, employees were on the groundf
but he observed no "near misses," and observed no one
actually in the path of the truck.  However, in his opinion,
the people and equipment previously testified to "could get
in the path of this truck."  He also believed the probability
of an injury occurring in this area would be greater because
of all of the equipment operating there.

Mr. Boatright stated that simply pushing the horn
button would indicate whether the horn was working.  He
described the truck as being otherwise "in good shape,"
and that a foreman was in the pit area.

On cross-examination, Mr. Boatright indicated that
the truck would not drive over the coal which was being
cleaned up out of the pit, and he confirmed that when the
trucks are loaded they would not go faster than five miles
an hour at the ramp.  However, he did not know how fast they
would travel coming and going from the pit.  He could not recall
whether the pit crew was taken out by pick-up truck or whether
they walked out, and he stated his rationale for his gravity
finding as follows (Tr. 51-53):

JUDGE KOUTRAS:  Mr. Patrick, if I may
interject.  Even in your scenario there,
assuming that was the case, assuming that
the foreman brought these three or four
fellows in the pickup and the trucks come
by, and these three or four fellows are out
of the danger zone, if you will, on this
particular day.  The foreman comes back and
puts them in the pickup truck and he drives
away.  Just at that time here comes a truck
now with an inoperative horn, then in that
situation his testimony would probably be the
same, that the truck, the pickup truck would
be exposed to a possible hazard of being struck
by the truck because he wouldn't be able to
sound his horn; isn't that true?

THE WITNESS:  That's right, if neither one

of them had brakes or go up there or whatever,

JUDGE KOUTRAS:  That's right.  But in my
hypothetical, with all of.these other hypo-
theticals then, that situation would certainly
pose a more direct gravity situation than it
would given the fact that these four guys over
there working on the coal pile as the trucks go
by on the road, that's some distance removed;
isn't that true?
